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JUSTICE COMMITTEE 
 

AGENDA 
 

24th Meeting, 2018 (Session 5) 
 

Tuesday 25 September 2018 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 

2012: The Committee will take evidence on local police and fire and rescue 
services provision and engagement from— 

 
Councillor Ross Vettraino, Convener, Environment, Protective Services 
and Community Safety Committee, Fife Council; 
 
Yvonne Beresford, Policy and Performance Officer, West Lothian Council; 
 
Chief Superintendent Campbell Thomson, Divisional Commander, 'A' 
Division, Police Scotland; 
 

and then on governance, administration and financial management of the police 
and fire and rescue services from— 
 

Caroline Gardner, Auditor General for Scotland, Audit Scotland; 
 
Gill Imery, HM Chief Inspector of Constabulary in Scotland, HM 
Inspectorate of Constabulary in Scotland. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
Firefighters’ Pension Scheme (Scotland) Amendment Order 2018 
(SSI 2018/215); 
 
Firemen’s Pension Scheme (Amendment) (Scotland) Order 2018 
(SSI 2018/216); 
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Regulation of Investigatory Powers (Prescription of Offices, etc. and 
Specification of Public Authorities) (Scotland) Amendment Order 2018 
(SSI 2018/218); 
 
Licensing (Fees) (Scotland) Amendment Regulations 2018 
(SSI 2018/256); 
 
Licensing Register (Scotland) Amendment Regulations 2018 
(SSI 2018/267); 
 
Scottish Administration (Offices) Order 2018 (SI 2018/781). 
 

4. Public petitions: The Committee will consider the following petitions— 
 

PE1458 by Peter Cherbi on a register of interests for members of 
Scotland’s judiciary; 
  
PE1633 by Bill Alexander on private criminal prosecution in Scotland. 
 

5. European Union (Withdrawal) Act 2018: The Committee will consider its 
approach to a proposal by the Scottish Government to consent to the UK 
Government legislating using the powers under the Act in relation to the 
following UK statutory instrument proposals— 

 
The Civil Jurisdiction and Judgments (Hague Convention on Choice of 
Court Agreements 2005) (EU Exit) Regulations 2018; 
 
The International Recovery of Maintenance (Hague Convention on the 
International Recovery of Child Support and Other Forms of Family 
Maintenance 2007) (EU Exit) Regulations 2018. 
 

 
Stephen Imrie 

Clerk to the Justice Committee 
Room T2.60 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5195 
Email: justiceCommittee@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the clerk - Police and Fire Reform (Scotland) Act 
2012 
 

J/S5/18/24/1 

Private paper - Police and Fire Reform (Scotland) Act 2012 
 

J/S5/18/24/2 (P) 

Agenda item 3  

Paper by the clerk - Negative SSIs 
 

J/S5/18/24/3 

Agenda item 4  

Paper by the clerk - Petitions 
 

J/S5/18/24/4 

Private paper - Petitions 
 

J/S5/18/24/5 (P) 

Agenda item 5  

Private paper - EU (Withdrawal) Act 2018 
 

J/S5/18/24/6 (P) 
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Justice Committee 
 

24th Meeting, 2018 (Session 5), Tuesday 25 September 2018 
 

Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 2012 
 

Note by the clerk 
 

Introduction 

1. The Scottish Parliament's Justice Committee is undertaking post-legislative 
scrutiny of the Police and Fire Reform (Scotland) Act 2012. The 2012 Act created 
a single police service and a single fire and rescue service, replacing the eight 
police forces and the eight fire brigades that had existed previously. 

2. The Committee is to examine whether: 

 the policy intentions of the Police and Fire Reform (Scotland) Act 2012 have 
been realised and are being delivered in relation to the police service and the 
fire and rescue service; and whether  

 any further policy or legislative changes are required to improve the 
effectiveness of the Police and Fire Reform (Scotland) Act 2012.  

3. There will be two panel evidence sessions on 25 September.  The purpose is to 
explore whether the legislation and the policy intentions of the reform of the 
police and fire and rescue services are being met. The first panel will explore 
local police and fire and rescue services provision and engagement.  The second 
panel will focus on the governance, administration, and financial management of 
the police and fire and rescue services. 

Justice Committee consideration 

4. At its meeting on 25 September 2018, the Committee will hear from two panels of 
witnesses. This is the Committee’s second evidence session on the 2012 Act. 
The first panel will comprise representatives of Police Scotland and Fife Council. 
The second panel will be the Auditor General for Scotland and Her Majesty’s 
Inspector of Constabulary in Scotland. Written submissions from the witnesses 
can be found here.  

5. At its meeting of 18 September 2018, the Committee held a roundtable evidence 
session. It heard from Chief Superintendent Ivor Marshall, President, Association 
of Scottish Police Superintendents, Councillor Elena Whitham, Spokesperson for 
Community Wellbeing, and Mike Callaghan, Policy Manager, COSLA, Denise 
Christie, Scottish Regional Secretary, Fire Brigades Union Scotland, Sandy 
Brindley, Chief Executive, Rape Crisis Scotland, and Professor Nick Fyfe, 
Founding Director, Scottish Institute for Policing Research. 

6. The Committee’s remaining evidence sessions on the 2012 Act are scheduled for 
2, 23, and 30 October, and 6 and 13 November 2018. 

7. Official Reports of all meetings will be published on the Committee’s webpage. 

http://www.legislation.gov.uk/asp/2012/8/contents/enacted
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108700.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/99796.aspx
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Justice Committee 
 

24th Meeting, 2018 (Session 5), Tuesday 25 September 2018 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instruments: 
 

 Firefighters‟ Pension Scheme (Scotland) Amendment Order 2018 
(SSI 2018/215) [see page 3]; 

 

 Firemen‟s Pension Scheme (Amendment) (Scotland) Order 2018 
(SSI 2018/216) [see page 5]; 

 

 Regulation of Investigatory Powers (Prescription of Offices, etc. and 
Specification of Public Authorities) (Scotland) Amendment Order 2018 
(SSI 2018/218) [see page 8]; 

 

 Licensing (Fees) (Scotland) Amendment Regulations 2018 (SSI 2018/256) 
[see page 10]; 

 

 Licensing Register (Scotland) Amendment Regulations 2018 (SSI 2018/267) 
[see page 13]; 

 

 Scottish Administration (Offices) Order 2018 (SI 2018/781) [see page 15]. 
 
2. If the Committee agrees to report to the Parliament on the instruments it is 
required to do so by 22 October 2018, except for SSI 2018/267, which the Committee 
is required to report on by 29 October 2018. 
 
Procedure for negative instruments 
 
3. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. This means they 
become law unless they are annulled by the Parliament. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  
 
4. Under Rule 10.4, any member (whether or not a member of the lead committee) 
may, within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
5. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 
then lodge a motion to annul the instrument to be considered by the Parliament as a 
whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  
 

http://www.legislation.gov.uk/ssi/2018/215/contents/made
http://www.legislation.gov.uk/ssi/2018/215/contents/made
http://www.legislation.gov.uk/ssi/2018/216/contents/made
http://www.legislation.gov.uk/ssi/2018/216/contents/made
http://www.legislation.gov.uk/ssi/2018/218/contents/made
http://www.legislation.gov.uk/ssi/2018/218/contents/made
http://www.legislation.gov.uk/ssi/2018/218/contents/made
http://www.legislation.gov.uk/ssi/2018/256/contents/made
http://www.legislation.gov.uk/ssi/2018/267/contents/made
http://www.legislation.gov.uk/uksi/2018/781/contents/made
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6. Each negative instrument appears on the Justice Committee‟s agenda at the first 
opportunity after the Delegated Powers and Law Reform Committee has reported on 
it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow the Committee to 
gather more information or to invite a Minister to give evidence on the instrument. 
Members should however note that, for scheduling reasons, it is not always possible to 
continue an instrument to the following week. For this reason, if any Member has 
significant concerns about a negative instrument, they are encouraged to make this 
known to the clerks in advance of the meeting.  
 
7. In many cases, the Committee may be content simply to note the instrument and 
agree to make no recommendations on it. 
 
Guidance on subordinate legislation 
 
8. Further guidance on subordinate legislation is available on the Delegated Powers 
and Law Reform Committee‟s web page at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegate
d-powers-committee.aspx  
 
Recommendation 
 
9. The Committee is invited to consider the instruments. 
 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
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FIREFIGHTERS’ PENSION SCHEME (SCOTLAND) AMENDMENT ORDER 2018 
(SSI 2018/215) 

 
Introduction 
 
10. The instrument is made under sections 34(1) to (4) and 60(2) of the Fire and 
Rescue Services Act 2004(a). The Order amends schedule 1 of the Firefighters’ 
Pension Scheme (Scotland) Order 2007 by introducing new provisions and making 
minor corrections to the scheme. 
 
11. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
12. The instrument comes into force on 28 October 2018. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
13. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 4 September 2018 and agreed that it did not need to draw 
it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
14. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 22 October 2018. 
 
Policy Note: Firefighters’ Pension Scheme (Scotland) Amendment Order 2018 
(SSI 2018/215) 
 
Policy Objectives 
 
1. This order amends schedule 1 of the Firefighters‟ Pension Scheme (Scotland) 

Order 2007. The Order introduces new provisions and makes minor corrections 
to the Scheme. 

 
2. Paragraph 1 of the schedule inserts a new rule 7B which extends additional 

pension benefit so that it covers- 
 

 Payments to reward additional skills and responsibilities outside the 
requirements of the firefighter member‟s duties under the contract of 
employment but which are within the wider functions of the job; 

 Any additional pay received whilst on temporary promotion or whilst 
temporarily carrying out the duties of a higher role; and 

 Any non-consolidated performance related payment. 
 
3. Any payments in respect of a firefighter member‟s continuing professional 

development continue to be covered by additional pension benefit.  
 
4. The amendments made by sub-paragraphs (ii), (iii) and (iv) of paragraph 1(b) 

and paragraph 1 in relation to paragraphs (3) and (4) of the new rule 7B amend 
the method of uprating additional pension benefit for the long service increment 
(rule 7A of Part 3) and continuing professional development (rule 7B) from a 
specific index, retail price index, to an index in accordance with the Pensions 
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(Increase) Act 1971. There is a specific provision to provide that the consumer 
price index is used for the tax year 2017/18. These amendments have effect 
from 9th April 2018. 

 
5. Paragraph 4(a) of the schedule amends the definition of pensionable pay to 

include payments which are pensionable under additional pension benefit (new 
rule 7B) and provide that payments which are not within the definition of 
pensionable pay in rule 1(1)(a) as amended, or additional pension benefits 
payable for long service or in respect of a firefighter‟s continual professional 
development, should remain pensionable whilst the firefighter continues to 
receive them. Paragraph 4(b) amends the payments treated as final 
pensionable pay to exclude additional pension benefit payments payable within 
rule 7B of Part 3. 

 
6. The amendments made to Annex 2 (appeals to board of medical referees) by 

paragraph 5 of the schedule enable- 
 

 The board to reconsider its decision where the parties agree that it has 
made a material error of fact; and 

 The authority to recover some or all of the expenses of the board where the 
appellant has withdrawn the appeal or requested the date for an interview or 
examination to be cancelled or postponed less than 22 working days before 
the date appointed. 

 
Consultation 
 
7. A formal consultation was undertaken from 22 March to 7 May 2018. The 

consultation was issued to representatives of firefighters and employers and 
relevant Scottish and UK Government departments. 

 
Business and Regulatory Impact Assessment 
 
8. This policy does not impose any additional costs or reduce existing costs for 

business, third or public sector organisations and on that basis no Business and 
Regulatory Impact Assessment is required for these Regulations. 
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FIREMEN’S PENSION SCHEME (AMENDMENT) (SCOTLAND) ORDER 2018 
(SSI 2018/216) 

 
Introduction 
 
15. The instrument is made under section 26(1) to (5) of the Fire Services Act 
1947(a) and section 12(b) of the Superannuation Act 1972, as applied by section 
16(3)(c). The Order amends the Firemen’s Pension Scheme Order 1992 to bring the 
pension scheme up to date, introduce new provisions and make corrections to the 
scheme. 
 
16. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
17. The instrument comes into force on 28 October 2018. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
18. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 4 September 2018 and agreed that it did not need to draw 
it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
19. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 22 October 2018. 
 
Policy Note: Firemen’s Pension Scheme (Amendment) (Scotland) Order 2018 
(SSI 2018/216) 
 
Policy Objectives 
 
1. This order amends the Firemen‟s Pension Scheme Order 1992 and the 

amendments bring the pension scheme up to date. Some of the amendments 
introduce new provisions, others make corrections. 

 
2. Paragraph 1 of the schedule omits rule A14 (compulsory retirement on grounds 

of efficiency) and rule A15 (compulsory retirement on grounds of disablement). 
Rules A4 to A8 and A12 are also omitted. 

 
3. Paragraph 2(a) of the schedule amends rule B1 so that a chief fire officer, who 

is appointed after the date on which the order comes into force, is no longer 
required to obtain the permission of the fire and rescue authority before retiring. 
Paragraph 2(e) amends the formula for the calculation of pension where a 
person is entitled to an ill-health award or deferred pension and benefits from 
the entitlement to two pensions. 

 
4. The amendment made by sub-paragraph f(i) of paragraph 2 is to make minor 

corrections so that it is clear which pensionable service can count for the long 
service increment additional pension benefit. The amendment only includes 
service with the Scottish Fire and Rescue Service. 

 



J/S5/18/24/3 
 

6 

 

5. Paragraph 2(g) of the schedule inserts a new rule B5C which extends additional 
pension benefit so that it covers- 

 

 Payments to reward additional skills and responsibilities outside the 
requirements of the firefighter member‟s duties under the contract of 
employment but which are within the wider functions of the job; 

 Any additional pay received whilst on temporary promotion or whilst 
temporarily carrying out the duties of a higher role; 

 Any non-consolidated performance related payment. 
 
6. Any payments in respect of a firefighter member‟s continuing professional 

development continue to be covered by additional pension benefit. 
 
7. The amendments made by sub-paragraphs (ii), (iii) and (iv) of paragraphs 2(f) 

and 2(g) in relation to paragraph (3) and (4) of the new rule B5C amend the 
method of uprating additional pension benefit for the long service increment 
(rule B5B) and continuing professional development (rule B5C) from a specific 
index, retail price index, to an index in accordance with the Pensions (Increase) 
Act 1971. There is a specific provision to provide that the consumer price index 
is used for the tax year 2017/18. These amendments have effect from 9th April 
2018. 

 
8. Paragraph 4 of the schedule substitutes a new rule D5 (child‟s allowance: 

limitations and duration). Paragraph 5 of the schedule makes various 
amendments to Part E (awards on death-additional provisions). 

 
9. Paragraph 6 of the schedule amends Part F (pensionable service and transfer 

values) and in particular inserts new rule F1A (reckoning of service for purposes 
of awards) which repeats most of the provisions of the omitted rule A7. 

 
10. Paragraph 7(b) inserts rule G2B (aggregate pension contributions for the 

purposes of awards) which repeats most of omitted rule A8 (aggregate pension 
contributions for purposes of awards) with some amendments. 

 
11. Paragraph 8 inserts a new rule and substitutes 2 new rules in Part H 

(determination of questions and appeals). These enable– 
 

 The review of medical opinion where there is new evidence (rule H1A: 
review of medical opinion); 

 Improve the procedure of an appeal new rule H2 (appeal to medical 
referee);  

 Remove the right of appeal to the Crown Court or Sheriff and replace it with 
arrangements implemented for dispute resolution by the fire and rescue 
authority under section 50 of the Pensions Act 1992 (rule H3: appeals on 
other issues). 

 
12. Paragraph 9 amends the provisions in Part I (servicemen) to reflect changes in 

the relevant legislation. 
 
13. Paragraph 11(b) amends rule K1A to remove a deferred member‟s entitlement 

to the early payment of a deferred pension where they have become capable of 
undertaking regular employment. Paragraph 11(c) of the schedule substitutes a 
new rule K4 which extends the fire and rescue authority‟s power to abate 



J/S5/18/24/3 
 

7 

 

pension so this applies when a pensioner takes up employment in any role with 
an authority. 

 
14. Paragraph 21 amends Part 1 (appeal to board of medical referees) of Schedule 

9 (appeals) by the substitution of new paragraphs for paragraphs (1)(1), 
paragraph 2, 8(2),8(2A) and the insertion of new paragraph 2B and 6A. These 
amendments to procedures of the board enable the board to review its decision 
where there has been a material error of fact, to appoint a reviewing member to 
ensure it has all documents required before a hearing and also to increase the 
grounds on which the authority can require the appellant to pay some or all of 
the board‟s costs. 

 
15. Paragraph 23(2) omits Part 2 (appeal tribunals) which is consequential on the 

amendment of rule H3 (appeals on other issues). 
 
Consultation 
 
16. A formal consultation was undertaken from 22 March to 7 May 2018. The 

consultation was issued to representatives of firefighters and employers and 
relevant Scottish and UK Government departments. 

 
Business and Regulatory Impact Assessment 
 
17. This policy does not impose any additional costs or reduce existing costs for 

business, third or public sector organisations and on that basis no Business and 
Regulatory Impact Assessment is required for these Regulations. 
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REGULATION OF INVESTIGATORY POWERS (PRESCRIPTION OF OFFICES, 
ETC. AND SPECIFICATION OF PUBLIC AUTHORITIES) (SCOTLAND) 

AMENDMENT ORDER 2018 (SSI 2018/218) 
 
Introduction 
 
20. The instrument is made under section 8(1) of the Regulation of Investigatory 
Powers (Scotland) Act 2000(a). The Order amends the Regulation of Investigatory 
Powers (Prescription of Offices, etc. and Specification of Public Authorities) (Scotland) 
Order 2010, which prescribes offices, ranks and positions for the purposes of section 
8(1) of the Regulation of Investigatory Powers (Scotland) Act 2000 (“the 2000 Act”). 
Under that section individuals holding such offices, ranks and positions may grant 
authorisations under sections 6 and 7 of the 2000 Act for the use of directed 
surveillance and covert human intelligence sources respectively. Specifically, 
Article 2(2) of this Order prescribes the person holding the position of Chief Executive 
of Social Security Scotland. 
 
21. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
22. The instrument comes into force on 1 October 2018. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
23. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 4 September 2018 and agreed that it did not need to draw 
it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
24. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 22 October 2018. 
 
Policy Note: Regulation of Investigatory Powers (Prescription of Offices, etc. 
and Specification of Public Authorities) (Scotland) Amendment Order 2018 
(SSI 2018/218) 
 
Policy Objectives 
 
1. The Scotland Act 2016 gave the Scottish Parliament new powers relating to 

social security, including responsibility over certain types of benefit.  Scottish 
Ministers are using these powers to create a Scottish social security system 
based on dignity, fairness and respect, which will help to support those who 
need it, when they need it.  The Scottish social security system will be directly 
delivered by a new executive agency, to be known as Social Security Scotland 
This agency will be part of the Scottish Administration.  

 
2. Delivering this new public service is the most complex change programme 

since devolution itself - once in steady state operations, Social Security 
Scotland will be making regular payments to some 1.4 million citizens in 
Scotland, with a value in excess of £3 billion.  The right payments must be 
made to the right people at the right time, but as a new service, we can 
anticipate that attempts will be made to defraud the social security system. 
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3. The Social Security (Scotland) Act 2018 sets the framework for delivering 

devolved benefits. For those engaged in fraudulent activity relating to claims for 
social security assistance, it sets out the social security offences that may be 
committed by individuals and organisations.  Social Security Scotland will have 
a fraud investigation function, namely to gather information in the event of an 
allegation or suspicion that a fraud offence has been committed.  In line with a 
number of other public agencies in Scotland, the ability to authorise surveillance 
in a proportionate and limited way will be an essential tool in gathering evidence 
of wrong-doing. 

 
4. This Order follows the approach taken by other Scottish public sector 

organisations within the Scottish Administration. Under the terms of the 2000 
Act, the power to grant authorisations rests only with individuals holding 
prescribed offices, ranks and positions within a “relevant public authority”. As 
noted, Social Security Scotland is part of the Scottish Administration, which is a 
relevant public authority for the purposes of the 2000 Act. This Order prescribes 
the Chief Executive as the individual who can grant authorisations.  

 
5. The exercise of the power to make authorisations under the 2000 Act is 

overseen by the Investigatory Powers Commissioner‟s Office. 
 
Consultation 
 
6. This instrument was made as a consequence of the Social Security (Scotland) 

Act 2018 and the requirement for Social Security Scotland to have the ability to 
investigate fraud offences. A wide-ranging consultation on the new social 
security powers being devolved was undertaken between July and October 
2016 and considered the issue of fraud investigations.  The responses and the 
Scottish Government response are published here: 
https://consult.gov.scot/social-security/social-security-in-scotland/.  As there is 
no statutory requirement for consultation prior to making this Order, no 
additional consultation for this instrument was required. 

 
Impact Assessments and Financial Effects 
 
7. It is not anticipated there will be any impact on business or other regulatory 

impacts and, therefore, a Business and Regulatory Impact Assessment is not 
required for this instrument. Costs associated with authorisations under the 
2000 Act will be factored into the budget of Social Security Scotland.   

 
  

https://consult.gov.scot/social-security/social-security-in-scotland/
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LICENSING (FEES) (SCOTLAND) AMENDMENT REGULATIONS 2018 
(SSI 2018/256) 

 
Introduction 
 
25. The instrument is made under section 136(1) and (2) and section 146(2) of the 
Licensing (Scotland) Act 2005(a). The Regulations amend the Licensing (Fees) 
(Scotland) Regulations 2007 by inserting Regulation 17A to make provision for a fee of 
£50 to be payable to Licensing Boards under the Licensing (Scotland) Act 2005 for a 
personal licence renewal application. This matches the existing fee for an initial 
application. 
 
26. Further details on the purpose of the instrument can be found in the policy note 
(see below). A Business and Regulatory Impact Assessment is available here. 
 
27. The instrument comes into force on 1 October 2018. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
28. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 4 September 2018 and agreed that it did not need to draw 
it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
29. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 22 October 2018. 
 
Policy Note: Licensing (Fees) (Scotland) Amendment Regulations 2018 
(SSI 2018/256) 
 
Policy Objectives 
 
1.  Section 136 of the 2005 Act provides a power for the Scottish Ministers to make 

regulations to enable fees to be charged by Licensing Boards. 
 
2. The Licensing (Fees) (Scotland) Regulations 2007 (SSI 2007/553) (the 2007 

Regulations) were made in exercise of the powers conferred by sections 136(1) 
and (2) and 146(2) of the 2005 Act to provide for the fees to be charged by 
Licensing Boards in relation to various matters under the 2005 Act. Regulation 
17 of the 2007 Regulations set the fee payable when applying for a personal 
licence at £50. 

 
3. Section 77 of the 2005 Act sets out that a personal licence has effect, subject to 

conditions, for a period of ten years from the date on which it is issued. 
Renewal of the personal licence every ten years provides an opportunity to 
check that any convictions for relevant and foreign offences have been properly 
notified to the relevant licensing authority, and that all such convictions have 
been properly endorsed upon the licence. It also provides an opportunity to 
ensure that the photograph of the holder on the personal licence is updated to 
aid identification. 

 

http://www.legislation.gov.uk/ssi/2018/256/pdfs/ssifia_20180256_en.pdf
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4. With the licensing regime contained in the 2005 Act going live in September 
2009, the ten-year point is reached in September 2019. Personal Licence 
Holders who first obtained their licence at the introduction of the existing regime 
will therefore need to renew their personal licence for the first time. They have 
from 31 August 2018 to 31 May 2019 to do so. There will then be an on-going 
rolling programme of renewals for the remaining Personal Licence Holders. 

 
5. While there is an initial £50 fee to apply for a personal licence, there is currently 

no fee set in regulations for a renewal application. The Scottish Government 
has introduced a fee for applying to renew a personal licence to help Licensing 
Boards across Scotland with the cost of administration of the personal licence 
renewal process. 

 
6. These Regulations amend the 2007 Regulations by inserting therein Regulation 

17A to make provision for a fee of £50 to be payable to Licensing Boards under 
the 2005 Act for a personal licence renewal application. This matches the 
existing fee for an initial application. 

 
Consultation 
 
7. The Scottish Government undertook a public consultation from 11 July 2018 to 

15 August 2018. The consultation sought views on whether or not to update the 
2007 Regulations to introduce a fee for applying to renew a personal licence, 
and whether or not to set that fee at £50. 

 
8. The Scottish Government received responses from licensing stakeholders, 

Licensing Boards and others. We received a total of 52 responses to the 
consultation and the Regulations have been prepared following consideration of 
these responses. Where respondents gave permission for their responses to be 
made public, these will be published on the Scottish Government's consultation 
web pages shortly. 

 
9. Consultation responses from Licensing Boards generally suggested a higher 

figure than £50, while responses from the trade raised concerns about the 
impact of fees on businesses. 

 
Impact Assessments and Financial Effects 
 
10. The consultation responses have been carefully considered and it has been 

decided to create a fee at renewal of £50. This matches the existing fee on 
initial application. The Scottish Government intends to undertake a full review of 
liquor licensing fees, and this will offer the opportunity to look across all the fees 
to review and update them as appropriate. This will be informed by Board 
income and expenditure reports. 

 
11. The cost of renewal, every ten years, will fall on the individuals applying to 

renew a personal licence or the company they work for. Each premises requires 
to have a premises manager and the premises manager must hold a personal 
licence. This means that the cost to each business upon renewal will be at least 
£50. Some businesses may choose to have more than one personal licence 
holder. 

 

https://consult.gov.scot/criminal-justice/alcohol-personal-licence-renewal-fee/consultation/published_select_respondent
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12. For Licensing Boards this additional fee income will help with the costs that they 
face renewing personal licences. On 31 March 2017 there were 56,236 
personal licences in force in Scotland. 

 
13. The Scottish Government does not hold figures on the exact number of 

personal licence holders who could look to renew their personal licence in 2019, 
however we estimate that there could be approximately 24,000 renewal 
applications made. We could expect the total income to Licensing Boards in 
Scotland to be in the region of £1,200,000 in 2019. There will then be an 
ongoing rolling programme of renewal of personal licences in the years ahead. 
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LICENSING REGISTER (SCOTLAND) AMENDMENT REGULATIONS 2018 
(SSI 2018/267) 

 
Introduction 
 
30. The instrument is made under sections 9(2)(a) and (b) and 146(2) of the 
Licensing (Scotland) Act 2005(a). The Regulations insert a new regulation 1A into the 
Licensing Register (Scotland) Regulations 2007 (“the 2007 Regulations”) to clarify 
that, in addition to the matters specified in section 9(1) of the Licensing (Scotland) Act 
2005 (“the 2005 Act”), licensing registers are to contain information about applications 
made to the Licensing Board (“the Board”) under the 2005 Act. This clarifies that 
licensing registers must contain information about applications made to the Board as 
well as information about the Board‟s decisions in relation to those applications. The 
instrument also substitutes a new paragraph (1) into regulation 3 of the 2007 
Regulations to provide that the licensing register must now contain, in relation to each 
premises licence application made to the Board, a copy of the disabled access and 
facilities statement. 
 
31. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
32. The instrument comes into force on 2 November 2018. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
33. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 18 September 2018 and agreed that it did not need to 
draw it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
34. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 29 October 2018. 
 
Policy Note: Licensing Register (Scotland) Amendment Regulations 2018 
(SSI 2018/267) 
 
Policy Objectives 
 
1. Section 179 of the Criminal Justice and Licensing (Scotland) Act 2010 Act (the 

“2010 Act”) amended section 20 of the 2005 Act to require individuals applying 
for an alcohol premises or provisional premises licence, for the sale of alcohol 
for consumption either on or off the premises, to provide a Disabled Access and 
Facilities Statement (the “Statement”) in a form prescribed by the Scottish 
Ministers, along with their application.  

 
2. The Premises Licence (Scotland) Amendment Regulations 2018 (the “Premises 

Regulations”) provide for the required prescribed form. The provisions at 
section 179 of the 2010 Act and the Premises Regulations came into force on 
30 March 2018.  Non-statutory guidance, developed to assist applicants in 
completing, and local authorities in considering the Statement, was published 
on 8 March 2018. 
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3. The Licensing Register (Scotland) Amendment Regulations 2018 (the 
“Licensing Register Regulations”) amend The Licensing Register (Scotland) 
Regulations 2007 (the “2007 Regulations”), to provide at regulation 3 that the 
Licensing register must contain a copy of the Statement. This instrument comes 
into force on 2 November 2018.  

 
4. This means that the Statement accompanying an application for a premises or 

provisional premises licence received on, or after, 2 November 2018 will be 
contained in the public register provided for by the 2007 Regulations and 
disabled people will be able to access information about the accessibility of a 
new licensed venue before deciding whether to visit it. 

 
Consultation 
 
5. No formal consultation was carried out in relation to the Licensing Register 

Regulations. However, focussed stakeholder engagement was undertaken on 
both the prescribed form and the non-statutory guidance, developed to help 
those applying for an alcohol premises licence to prepare their Statement and 
to assist Licensing Boards in assessing that Statement, prior to the Premises 
Regulations and the guidance being finalised. 

 
6. While the legislation does not provide for the publication of the Statement, 

stakeholders may expect to have access to it. Following discussions with local 
authority staff, we believe that adding the Statement to the public register 
provided for by the 2007 Regulations is an appropriate and proportionate way to 
provide for access. 

 
Impact Assessments and Financial Effects 

 
7. As the regulations are required to assist the implementation of primary 

legislation, no impact assessment or assessment of the financial effects was 
undertaken. However, the impact is not thought significant as it requires one 
additional prescribed form, provided by an applicant for an alcohol premises 
licence, to be published by the Licensing Board on only one occasion.  
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SCOTTISH ADMINISTRATION (OFFICES) ORDER 2018 (SI 2018/781) 
 
Introduction 
 
35. The instrument is made under section 126(8)(b) of the Scotland Act 1998(a). 
The Order specifies the Auditor of the Court of Session, the Auditor of the Sheriff 
Appeal Court and the Auditor of the Sheriff Court as offices in the Scottish 
Administration which are not ministerial offices for the purposes of the Scotland Act 
1998. 
 
36. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
37. The instrument comes into force on the same day as section 14 of the Civil 
Litigation (Expenses and Group Proceedings) (Scotland) Act 2018 (auditors of 
court) (b) comes into force. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
38. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 4 September 2018 and agreed that it did not need to draw 
it to the attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
39. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 22 October 2018. 
 
Policy Note: Scottish Administration (Offices) Order 2018 (SI 2018/781) 
 
Background 
 
1. The Civil Litigation (Expenses and Group Proceedings) (Scotland) Act 2018 

(“the 2018 Act”) implements those recommendations made in Sheriff Principal 
James Taylor‟s 2013 Review of the Expenses and Funding of Civil Litigation in 
Scotland which require primary legislation and some remaining 
recommendations from the 2009 Scottish Civil Courts Review (“the SCCR”) 
headed by the Rt Hon Lord Gill. The latter Review was mainly implemented by 
the Courts Reform (Scotland) Act 2014. 

 
2. Part 3 of the 2018 Act makes provision for auditors of court (the Auditor of the 

Court of Session, the auditor of the Sheriff Appeal Court, and auditors of sheriff 
courts) to become salaried positions appointed and employed by the Scottish 
Courts and Tribunal Services (“SCTS”). Section 14 of the 2018 Act gives all 
auditors of court a statutory basis. Subsections (3) and (4) provide that SCTS is 
responsible for the appointment of individuals to these offices and the terms of 
appointment. Subsection (5) sets out that the all these auditors of court will be 
members of SCTS staff. Subsection (6) provides that the Auditor of the Court of 
Session will continue to be a member of the College of Justice. 

 
3. This Order is to be made in exercise of the power conferred by section 

126(8)(b) of the Scotland Act 1998. Section 126(8)(b) of that Act enables Her 
Majesty by Order in Council to specify offices in the Scottish Administration 



J/S5/18/24/3 
 

16 

 

which are not ministerial offices, in addition to those specified in section 
126(8)(a) of that Act. 

 
Policy objectives 
 
What is being done and why 
 
4. The SCCR set out a comprehensive programme of reform of the Scottish civil 

courts. The remit of the SCCR was to review the provision of civil justice by the 
courts in Scotland, including their structure, jurisdiction, procedures and working 
methods. 

 
5. One of the main issues raised in the SCCR report was that the appointment 

processes for auditors in both the Court of Session and the sheriff court did not 
conform to standard appointment procedures. The SCCR consultation 
responses raised a number of concerns about whether sheriff clerks in 
particular had the necessary skills and training. A further problem raised was 
the inconsistency of approach, firstly, between the Auditor of the Court of 
Session and sheriff court auditors and, secondly, between different individual 
sheriff court auditors and a general lack of transparency of arrangements. 

 
6. Auditors of court perform important functions in resolving disputes about 

expenses in which considerable amounts of money may be at stake. The 2018 
Act makes provision for auditors of court to become salaried public positions 
within SCTS. It obliges the Auditor of the Court of Session to issue guidance to 
auditors of court about the exercise of their functions, including the types and 
levels of expenses that may be allowed in an account of expenses. It also 
places a duty on SCTS to publish details of the number of taxations carried out 
by auditors and the fees received for that work. The Scottish Government 
considers that these reforms will enhance confidence in the taxation process. 

 
7. At present, sheriff court auditors are commissioned by the sheriff principal. 

Some are employed by SCTS, but some are independent practitioners (ex-
sheriff clerks or ex-sheriff clerk deputes, or in the case of Edinburgh, two 
solicitors). The appointment process does not include a formal assessment of 
skills to carry out the role of auditor. The independent practitioner auditors who 
currently provide this service to the sheriff courts are remunerated by means of 
a fee based on a percentage of account submitted for taxation. 

 
8. The Auditor of the Court of Session is currently appointed by the Scottish 

Ministers. In its response to the SCCR Report, the Scottish Government 
outlined broad agreement to the recommendations made about auditors of 
court, including the Auditor of the Court of Session, and particularly that they 
should be salaried posts. 

 
9. Bringing the Auditor of the Court of Session, auditor of the Sheriff Appeal Court 

and auditors of the sheriff court within the SCTS will enable a consistent 
approach to be taken to the delivery of the auditor function. This will in effect 
bring this role under the remit of the UK Civil Service, which is a reserved 
matter, and in turn provide an opportunity to develop and share knowledge, 
experiences and skills within a team of professionals, led by a head of 
profession, who will be the Auditor of the Court of Session. The Scottish 
Government expects this to lead to greater transparency, accuracy and 
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consistency of approach, whilst preserving the adversarial character and 
integrity of the auditing regime. The Scottish Government considers that the 
reforms proposed will enhance confidence in the taxation process. 

 
10. The policy objective of this instrument is thus to ensure that auditors of court will 

be office holders in the Scottish Administration in the same way that sheriff 
clerks and their deputes are at present. Section 64(3) of the Scotland Act 1998 
requires office-holders in the Scottish Administration to pay sums received into 
the Scottish Consolidated Fund. In the case of auditors of court this will include 
receipts from extra-judicial taxations. 

 
Consultation 
 
11. The potential provisions for inclusion in the 2018 Act were the subject of the 

Scottish Government‟s „Consultation on Expenses and Funding of Civil 
Litigation Bill‟ published on 30 January 2015. Questions around the status of 
employment of auditors of court were included in this Scottish Government 
consultation paper, to which this Order pertains. There were 23 responses on 
the issue, with the majority (19 (83%)) in favour of the proposal to make the 
Auditor of the Court of Session and auditors in the sheriff courts into salaried 
public appointments. The four responses against salaried appointments came 
from either current auditors or their representatives. Reference was made to the 
current potential conflict of the Auditor of the Court of Session's fee being 
calculated as a percentage of the whole judicial account, not just the part in 
dispute. 

 
12. There is no requirement in the Scotland Act 1998 to consult on this matter. The 

Scottish Ministers have the agreement of the Secretary of State for Scotland to 
this Order. 

 
Impact Assessments 
 
13. A Business and Regulatory Impact Assessment and an Equality Impact 

Assessment have been carried out by the Scottish Government on the impact 
of the provisions of the 2018 Act which this Order will help enable in part. 

 
14. No further Impact Assessments have been prepared for this instrument. 
 
Financial Effects 
 
15. The Minister for Community Safety and Legal Affairs confirms that no Business 

and Regulatory Impact Assessment is necessary as the instrument has no 
financial effects on the Scottish Government, local government or on business. 
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Justice Committee 

24th Meeting, 2018 (Session 5), Tuesday 25 September 2018 

Petitions 

Note by the clerk 

 

Introduction 

1. This paper invites the Committee to consider petitions: 
 

 PE 1458: Register of Interests for members of Scotland’s judiciary; and 

 PE 1633: Private Criminal Prosecution in Scotland 
 

2. The Committee has previously considered PE1370: Justice for Megrahi,1 which 
originates from Session 3 of the Parliament. However, the subject matter broadly 
covered by the petition is currently the subject of review by the Scottish Criminal 
Cases Review Commission in order to decide whether it would be appropriate to 
refer the matter for a fresh appeal (see SCCRC news release May 2018). Therefore, 
the Committee will keep the petition open but will not be considering it until that 
review is complete. 
 

3. This paper sets out the terms of the petitions PE148 and PE 1633, and information 
on the most recent consideration of the petitions by the Committee. PE 1458 is a 
new petition, referred to the Committee on 31 May 2018.The Justice Committee 
webpage summarising its consideration of these petitions in this Session can be 
found here.  

 
4. Further general background information on the petitions process, provided by the 

Public Petitions Committee, can be accessed on its dedicated webpage. 
 

Options available to Committees considering petitions 

5. Once a petition has been referred to a subject Committee it is for the Committee to 
decide how, or if, it wishes to take the petition forward.  Among options open to the 
Committee are to: 
 

 Keep the petition open and write to the Scottish Government or other 
stakeholders seeking their views on what the petition is calling for, or views on 
further information to have emerged over the course of considering the petition; 

 Keep the petition open and take oral evidence from the petitioner, from relevant 
stakeholders or from the Scottish Government; 

 Keep the petition open and await the outcome of a specific piece of work, such 
as a consultation or piece of legislation before deciding what to do next; 

 Close the petition on the grounds that the Scottish Government has made its 
position clear, or that the Scottish Government has made some or all of the 
changes requested by the petition, or that the Committee, after due 
consideration, has decided it does not support the petition; 

                                            
1
 PE1370: Calling on the Scottish Parliament to urge the Scottish Government to open an independent 

inquiry into the 2001 Kamp van Zeist conviction of Abdelbaset Ali Mohmed al-Megrahi for the bombing of 
Pan Am flight 103 in December 1988. 

https://irp-cdn.multiscreensite.com/8f56052e/files/uploaded/3%20May%202018%20-%20SCCRC%20News%20Release%20-%20Application%20on%20behalf%20of%20Mr%20Abdelbaset%20Ali%20Mohmed%20Al%20Megrahi_o9FvY8PRUGg8N2Fr2ArQ.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/102590.aspx
http://external.parliament.scot/gettinginvolved/petitions/index.aspx
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 Close the petition on the grounds that a current consultation, call for evidence 
or inquiry gives the petitioner the opportunity to contribute to the policy process. 

 
6. When closing a petition, the Committee should write to the petitioner notifying the 

decision and setting out its grounds for closure. Closing a petition does not preclude 
the Committee taking forward matters relevant or partly relevant to the petition in 
another way. 
  

PE 1458: Register of Interests for members of Scotland’s judiciary 

Terms of the petition 

PE 1458 (lodged 7 December 2012) Calls on the Scottish Parliament to urge the 
Scottish Government to create a Register of Pecuniary Interests of Judges Bill (as is 
currently being considered in New Zealand's Parliament) or amend present legislation to 
require all members of the Judiciary in Scotland to submit their interests and hospitality 
received to a publicly available Register of Interests. 

7. The petition was introduced to the Parliament in 2012 and has been considered by 
the Public Petitions Committee over the past five years.  

8. This petition was referred to the Justice Committee on 31 Mary 2018. The 
background information to the petition is available at Annex A, and the webpage for 
the petition contains all information of Parliamentary consideration to date, and 
submissions received. 

9. The Public Petitions Committee took written and oral evidence over this period, 
which can be seen on its website. Among other interested stakeholders, it heard from 
the: 

 Scottish Government 

 Lord President and Lord Gill, previous Lord President 

 Faculty of Advocates 

 Law Society of Scotland 

 Judicial Complaints Reviewer 

 Crown Office and Procurator Fiscal Service 

 Scottish Court Service 

 First Minister, and the Minister for Community Safety and Legal Affairs. 

10. The Public Petitions Committee also held a debate in the Parliament on 9 October 
2014. 

11. In addition, the Public Petitions Committee requested information on a Member’s Bill 
introduced in New Zealand proposing a register of interests. SPICe produced a 
briefing in 2013 on that Bill, indicating that at the time the New Zealand Government 
did not intend to support it. The Bill fell at the second reading, in 2015. 

http://parliament.scot/gettinginvolved/petitions/registerofjudicialinterests
http://parliament.scot/gettinginvolved/petitions/registerofjudicialinterests
http://parliament.scot/gettinginvolved/petitions/registerofjudicialinterests
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=9570&i=86851
http://parliament.scot/S4_PublicPetitionsCommittee/General%20Documents/PE1458_SPICe_Briefing_New_Zealand_Bill_-_updated_13_Aug_13.pdf
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12.  In 2014, as a result of the petition, a register of judicial recusals2 was introduced. In 
discussions with the Public Petitions Committee and the petitioner, the current Lord 
President, Lord Carloway, agreed to extend the scope of the register to ensure 
transparency about recusal across courts and tribunals in Scotland.  

13. The petition was referred to the Justice Committee on 31 May 2018. In referring it to 
this Committee, the Convener of the Petitions Committee, Johann Lamont MSP, 
said: 

In the course of our consideration of the petition, positive 
developments have occurred—most notably the introduction and 
further development of a register of judicial recusals. The register 
brings welcome transparency to instances where a judge may decide, 
or be requested, to decline to hear a particular case. The committee 
particularly welcomes the recent agreement of the Lord President to 
expand the information that is captured in the register. However, the 
core action that was requested by the petition was the establishment 
of a register of financial interests. We have given much thought to this 
request, hearing views both for and against such a register. Having 
taken those arguments into account, the committee has concluded 
that a register of financial interests is not unworkable, and it is the view 
of this committee that such a register should be introduced. 

In reaching that view, the committee is very clear that it does not 
consider there to be a basis for any suggestion of corruption in respect 
of Scotland’s judiciary or of inappropriate influences on judicial 
decision making. Rather, it is the view that we have reached, based on 
the principles of transparency and openness in public life. While that is 
the view of this committee, we also understand that the Lord President 
and the Scottish Government have indicated they do not support the 
introduction of a register.3 

14. The Public Petitions Committee agreed to refer the petition to the Justice Committee, 
to ―move the issue forward‖4. The Public Petitions Committee also wrote to the 
Scottish Government and the Lord President, recommending that a register of 
judicial interests should be introduced.  

15. In his submission to the Petitions Committee on 29 November 2017, the petitioner 
highlighted the Norwegian system as a possible model for Scotland, writing:  

…I wish to draw attention to members of the status of the Norwegian 
Register of Judicial Interests, which is a very comprehensive register, 
and could well be used as a template for a similar register of judicial 
interests in Scotland. The Norwegian register of judicial interests is 
available here. I urge members to contact Norway’s judiciary to seek 
comments on their register of judicial interests, and if necessary invite 

                                            
2 Recusal refers to the act of a judicial office holder abstaining from participation in legal proceedings due 

to a conflict of interest or when his or her impartiality might reasonably be called into question.   

3
 Public Petitions Committee, Official Report, 22 March, col. 3 

4
 Public Petitions Committee, Official Report, 22 March, col. 3 

http://www.scotland-judiciary.org.uk/68/0/Judicial-Recusals
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/20180322ConvenertoCabSec.pdf
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/20180322ConvenertoLordPresident.pdf
http://parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/Pe1458_JJJ.pdf
http://www.domstol.no/en/The-Courts-of-Justice/The-ordinary-courts-ofNorway/Dommeres-sidegjoremal
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11447&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11447&mode=pdf
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evidence on Norway’s implementation of such a register and how it 
impacts on judicial transparency. 

16. In advance of the Justice Committee’s meeting on 25 September 2018, written 
submissions were received from the petitioner and from Moi Ali, former Judicial 
Complaints Reviewer. She wrote: 

It is time that the judiciary joined the rest of those in public life in taking 
this small, simple step to improve transparency and accountability, 
thereby enhancing their own reputation in the process. I have long 
campaigned for greater transparency in public life, yet in my role as 
JCR I occasionally found the judiciary to be needlessly secretive. I am 
not suggesting that there was anything to hide, but a failure to be 
transparent inevitably left the public with whom I dealt feeling 
suspicious. I will not rehearse the arguments in favour of a register of 
interests: they are well known. However, I would emphasise that 
although opposed by the judiciary, it is in their own interests as well as 
the public interest that there be a register of interests.  

17. The petitioner wrote: 

The increasing numbers of judicial and tribunal recusals – clearly 
demonstrates there is a need and requirement for an easily 
accessible, more detailed, central register of interests for all members 
of the judiciary in Scotland which this petition proposes. A register of 
interests for members of the judiciary should be at least equal to those 
required to be completed by MSPs and other public servants – in 
terms of details, requirements of declarations and rules governing how 
such a register for judicial interests should be maintained and provided 
with independent oversight.  

18. The full submissions are attached at Annex B. 

19. The Committee may wish to consider what action, if any, it would like to take in 
relation to the petition. Possible options are set out at paragraph 5 above. If 
this is an issue that the Committee would like to explore further, it may wish to 
consider writing to those listed at paragraph 9 to ask whether they had 
anything to add to their earlier contributions. It could also seek more 
information on the Norwegian model, and then obtain an updated briefing from 
SPICe. 

PE 1633: Private Criminal Prosecution in Scotland 

Terms of the petition 

PE 1633 (lodged 19 January 2017): Calls on the Scottish Parliament to urge the Scottish 
Government to change the law to give the people of Scotland the same legal rights as 
the rest of the UK by removing the requirement that the Lord Advocate must first give 
permission before a private criminal prosecution can be commenced in Scotland. 

20. This petition was referred to the Justice Committee on 9 November 2017 and has 
been previously considered by the Committee at its meetings on 19 December 2017 
and 27 March 2018.  

http://parliament.scot/gettinginvolved/petitions/PE01633


J/S5/18/24/4 

5 

21. The petitioner has raised specific concerns around health and safety, writing in his 
background to the petition: 

The Lord Advocate in Scotland can direct Police Scotland to carry out an 
investigation, but has no powers to direct the HSE [Health and Safety Executive] to 
carry out an investigation as they are a reserved body. Without a report the Crown 
cannot prosecute, so in effect there is no remedy for the victim. This anomaly 
would be cured by this petition.5 

Justice Committee Consideration 

22. Following consideration in March 2018, the Committee wrote to the Scottish 
Government for its views on the written submissions the Committee had received 
relating to the petition. That response is available on the Committee website. The 
Scottish Government has indicated that, as it previously set out in a letter to the 
Public Petitions Committee, it does not plan to act on the petition as it is their view 
that there is no requirement to have the permission of the Lord Advocate before a 
private criminal prosecution can take place. It also highlights the reserved nature of 
matters relating to the Health and Safety Executive.  

23. No further response has been received from the petitioner. 

24. The Committee is asked to consider what further action, if any, it wishes to 
take in relation to the petition (see paragraph 5 for possible options).  

  

                                            
5
 http://parliament.scot/gettinginvolved/petitions/PE01600-PE01699/PE01633_BackgroundInfo.aspx 

http://www.parliament.scot/S5_JusticeCommittee/General%20Documents/20180817SGtoclerks.pdf
http://parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1633C_Scottish_Government.pdf
http://parliament.scot/gettinginvolved/petitions/PE01600-PE01699/PE01633_BackgroundInfo.aspx
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Annex A  
 
PE1458 Background Information 
 
The Parliament of New Zealand is currently debating legislation to create a register of 
interests for the judiciary. I believe it is time for Scotland to move in the same direction 
and create a similar register of interests for the judiciary of Scotland and all its members, 
increasing the transparency of the judiciary and ensuring public confidence in their 
actions & decisions. 
 
The full details of the New Zealand Register of Pecuniary Interests of Judges Bill, which 
I believe should be looked at for a model of similar legislation in Scotland, can be viewed 
online here. Dr Graham’s bill states: 
 
It is a time-honoured principle of Western democracy that public servants of every kind 
must be beyond reproach, and suspicion thereof. Public confidence in the standard of 
behaviour and conduct observed by leading servants of the people is a cornerstone of 
social harmony and political stability. A threshold of confidence to that end should ideally 
be enshrined in constitutional and legislative form. Little scope should be available for 
individual discretion or subjective perception. 
 
The principle of transparency in this respect pertains in particular to issues of financial 
(pecuniary) interest. Nothing undermines public confidence in a nation’s institutions and 
procedures more than suspicion that a public servant may have, and especially proof 
that one has, suffered a conflict of interest arising from a pecuniary interest in a 
particular dealing in which he or she was professionally involved. 
 
The correct balance in this respect appears to have been achieved over the years–the 
public interest in such annual statements is significant without appearing prurient, and 
few complaints have been voiced by those on whom the obligations are placed. There 
seems to be a general acceptance that such exercises are in the public interest and are 
neither unduly onerous nor revealing. 
 
No such practice, however, has been observed in the case of the judiciary. Recent 
developments within New Zealand’s judicial conduct processes suggest that application 
of the same practice observed by the other two branches of government might assist in 
the protection of the judiciary in future. 
 
Being obliged under law to declare pecuniary interests that might be relevant to the 
conduct of a future case in which one is involved would relieve a judge from a repetitive 
weight of responsibility to make discretionary judgements about his or her personal 
affairs as each case arises. Having declared one’s pecuniary interests once, in a generic 
manner independent of any particular trial, a judge may freely proceed in the knowledge 
that, if he or she is appointed to adjudicate, public confidence for participation has 
already been met. Yet care is to be exercised to ensure that the final decision is left to 
the individual judge whether to accept a case. There should be no intention of external 
interference into the self-regulation of the judiciary by the judiciary. 
 
This is the reasoning behind this draft legislation–the Register of Pecuniary Interests of 
Judges Bill. The purpose of the Bill, as stated, is to promote the due administration of 
justice by requiring judges to make returns of pecuniary interests to provide greater 

http://www.legislation.govt.nz/bill/member/2010/0240/latest/DLM3355002.html
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transparency within the judicial system, and to avoid any conflict of interest in the judicial 
role. 
 
I believe the same aims of the New Zealand legislation as quoted above, are compatible 
with the public interest in Scotland and to promote the due administration of justice by 
providing the public with greater transparency within the judicial system. 
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Annex B 
 
PE1458 Submissions received 
 
Submission from the petitioner 

With regard to the considerable work undertaken by the Scottish Parliament’s Public 
Petitions Committee over the past six years on this petition, and overwhelming support 
for the creation of a register of judicial interests, as expressed by MSPs during a full 
debate on 9 October 2014, I look forward to proposals from the Justice Committee to 
take this petition forward, consider the issues as may be required, and if necessary, 
bring forward legislation to create a fully detailed, publicly available register of judicial 
interests. 

Members of the Justice Committee will be aware of the considerable public and media 
interest in this petition and the issue of judicial transparency, from the work of the 
Petitions Committee which includes copies of media coverage & reports, and the 
submissions gathered by the PPC here:  

http://www.parliament.scot/GettingInvolved/Petitions/registerofjudicialinterests. 

This petition also has the support of Judicial Complaints Reviewers, Moi Ali, and Gillian 
Thompson – who gave evidence to the Petitions Committee. Both JCRs fully support the 
creation of a register of judicial interests. 

As Scotland’s first Judicial Complaints Reviewer, Moi Ali went a step further, leading by 
example and created her own register of interests for the JCR position, a policy which 
has continued since.  

Moi Ali also gave a highly effective presentation of evidence to the Public Petitions 
Committee on 17 September 2013, which I recommend members of the Justice 
Committee take note of. 

Committee members will also be aware of the opinions of the judiciary, expressed by 
former Lord President Lord Brian Gill, and current Lord President Lord Carloway – who 
both oppose the petition. 

Committee members should note the creation of a register of recusals by Lord Gill, in 
April 2014, has now resulted in over 100 judicial recusals – which can be viewed here: 
http://www.scotland-judiciary.org.uk/68/0/Judicial-Recusals  

The recusals register was recently expanded, after talks between myself and the Head 
of Governance of the Judicial Office – to include Tribunals and Justices of the Peace – 
who were initially excluded from the recusals register when it was created in 2014. 

Additional detailed reasons for recusals and case references in relation to recusals have 
also been added to the register as of mid 2017, after it was brought to the Public 
Petitions Committee’s attention that deficiencies had emerged in the recusals register 
where certain recusals by senior judges had failed to be recorded. 

The increasing numbers of judicial and tribunal recusals – clearly demonstrates there is 
a need and requirement for an easily accessible, more detailed, central register of 
interests for all members of the judiciary in Scotland which this petition proposes. 

A register of interests for members of the judiciary should be at least equal to those 
required to be completed by MSPs and other public servants – in terms of details, 
requirements of declarations and rules governing how such a register for judicial 
interests should be maintained and provided with independent oversight. 

http://www.parliament.scot/GettingInvolved/Petitions/registerofjudicialinterests
http://www.scotland-judiciary.org.uk/68/0/Judicial-Recusals
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Noting the content of the letters sent by the Petitions Committee to the Justice 
Secretary, and Lord President, in which the Petitions Committee continue to support the 
creation of a judicial interests register, I would very much hope the Justice Committee 
involves members of the Public Petitions Committee and other MSPs who have worked 
tirelessly on this issue, to work towards the creation of a register of interests for 
members of Scotland’s judiciary – which will set Scotland’s judiciary on a course to 
greater transparency, accountability and increased public trust. 

Peter Cherbi 
18 September 2018 

 
Submission from Moi Ali 
 
This brief submission to the Justice Committee relates to its consideration of a proposal 
to implement a register of interests for the judiciary. I am writing as an ordinary citizen, 
but my submission is informed by my experience as Scotland’s first Judicial Complaints 
Reviewer (JCR). In that previous role I gave evidence to the Petitions Committee in 
support of a register of interests. 
 
Although now writing in a private capacity, I have served on public boards for nearly two 
decades and as a Board Member I have (rightly) been required to complete a register of 
interests for each role, to provide assurance to the public that my dealings are not 
motivated by money, family connections or friendships. The Justice Committee 
members who will take the decision on a register of interests, as MSPs must publish 
their interests too. It is time that the judiciary joined the rest of those in public life in 
taking this small, simple step to improve transparency and accountability, thereby 
enhancing their own reputation in the process. 
 
I have long campaigned for greater transparency in public life, yet in my role as JCR I 
occasionally found the judiciary to be needlessly secretive. I am not suggesting that 
there was anything to hide, but a failure to be transparent inevitably left the public with 
whom I dealt feeling suspicious. 
 
I will not rehearse the arguments in favour of a register of interests: they are well known. 
However, I would emphasise that although opposed by the judiciary, it is in their own 
interests as well as the public interest that there be a register of interests.  
 
I would like to conclude by reiterating my respect for the judiciary and the essential work 
that they undertake. Judicial independence is vital to a democracy, but with 
independence goes accountability. A register of interests is a mechanism for enhancing 
accountability. 
 
Ms Moi Ali 
18 September 2018 




